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QUESTIONS PRESENTED FOR REVIEW

1. -DID THE COURT OF APPEALS ERR WHEN-IT FAILED TO:
REVERSE THE DISTRICT COURT'S SUMMARY JUDGMENT OF
AN INFORMED CONSENT CLAIM BASED ON WHETHER
PLAINTIFF WAS APPRISED OF THE RISKS OF SURGERY?

II.  DID THE COURT OF APPEALS ERR WHEN IT FAILED TO
REVERSE THE DISTRICT COURT'S SUMMARY JUDGMENT OF
AN INFORMED CONSENT CLAIM BASED ON DEFENDANT NOT
REVEALING HIS LEVEL OF EXPERIENCE?

III.  DID THE COURT OF APPEALS ERR WHEN IT FAILED TO
REVERSE THE DISTRICT COURT'S ORDER PRECLUDING
TESTIMONY ON REBUTTAL THAT PLAINTIFF WAS NOT
INFORMED OF THE RISKS OF SURGERY?




TABLE OF CONTENTS

QUESTIONS PRESENTED FOR REVIEW ... 1

o STATEMENT SUPPORTING FURTHER REVIEW.. ... SO I
BRIEF e 2
Course of Proceedings and Disposition Below.....................ccoooo ] 2
Statement of the Facts.................. 3
ATGUIMENIT ..o e 8

[. THE COURT OF APPEALS ERRED WHEN IT FAILED TO
REVERSE THE DISTRICT COURT'S SUMMARY

JUDGMENT OF AN INFORMED CONSENT CLAIM BASED

ON WHETHER PLAINTIFF WAS APPRISED OF THE

RISKS OF SURGERY . ..ooiiiiiiiiiioe e 8

II. THE COURT OF APPEALS ERRED WHEN IT FAILED TO
REVERSE THE DISTRICT COURT'S SUMMARY JUDGMENT

OF AN INFORMED CONSENT CLAIM BASED ON

DEFENDANT NOT REVEALING HIS

LEVEL OF EXPERIENCE. ........coocooiiiiiiiiiioeee e 12

II. THE COURT OF APPEALS ERRED WHEN IT FAILED TO
REVERSE THE DISTRICT COURT'S ORDER PRECLUDING
TESTIMONY ON REBUTTAL THAT PLAINTIFF WAS

NOT INFORMED OF THE RISKS OF SURGERY ..........cccccooeoiii 16

CONCIUSION ... 20




STATEMENT SUPPORTING FURTHER REVIEW
COMES NOW Plaintiffs Alan Andersen, Individually and as Injured
Parent of Chelsea Andersen and Brody:'Aﬁders’e;l, an'd‘ Dia;e Andérse‘ri., his
Wife (Plaintiffs), pursuant to Iowa Rule of Appellate Procedure 6.1103,
seeking further review of the Court of Appeals decision in Andersen v. Sohit
Khanna, M.D. et al., No. 14-1682 (January 25, 2017). For the following

reasons, Plaintiffs-Appellants request further review:

" 1. The Court of Appeals' decision to affirm the trial court's

summary judgment of Plaintiffs' lack of informed consent claim, arising
from a failure to apprise of a weakened condition and substantially greater
risk of surgical failure, is in conflict with other decisions of this Court and
the Court of Appeals. Iowa R. App. P. 6.1103(1)(b)(1).

2. The Court of Appeals' decision to affirm the trial court's refusal
to allow Plaintiffs to rebut previously undisclosed defense-expert testimony
that raised informed consent, with testimony of a lack of informed consent,
is in conflict with other decisions of this Court and the Court of Appeals.
Iowa R. App. P. 6.1103(1}(b)(1).

3. The Court of Appeals has decided an important question of law

that has not been, but should be, settled by the supreme court, namely,




whether Iowa patients have the right to informed consent as to their
surgeon's experience and training. lowa R. App. P. 6.1103(1)(b)(2)
Course of Proceedings and Disposition Below

Plaintiffs’ petition was filed on September 26, 2005 against, in
relevant part, Defendants Sohit Khanna and Iowa Heart Center. An amended
petition was filed on August 19, 2008 to add Plaintiff Alan Andersen's
- employer inresponse to an order regarding subrogation. [App. vii]

Defendants' motion for partial summary judgment on Plaintiffs'
informed consent claim was granted on June 15, 2010. [App. viii]

In that June 15, 2010 order, the Polk County District Court, Judge
Rosenberg, held that lowa informed consent law does not require disclosure
of the personal characteristics or experience of the physician, but does
require "disclosure to the patient of all known material information
concerning the procedure to be performed which includes disclosing the
material risks concerning a particular procedure." [App. 162]

The parties sought clarification of this Order, and on September 20,
2011, the district court, Judge Stovall, confirmed only that Plaintiffs "shall

be allowed to present evidence relating to Dr. Cuenoud's awareness of the




Plaintiff's increased mortality risk and apprising the Plaintiff of the same."
[App. 294]
o lPleltfintiffs".bréVialis"-attbrneys"Ca;{l'sed' "('Wo.fnis”r:rialé‘; m f]iis";naﬁér: thj‘e“
first on October 31, 2011 and the second on April 15, 2013. [App. iX]

Immediately prior to the third trial, based on the district court's earlier
orders, Judge Huppert ruled that all reference to any informed consent claim
was prohibited. [App. 341-344] After a jury trial, on July 22, 2014, the Polk
- County District’ Court &ntered judgment in favor of Defeﬁdants,"zindbn July
23,2014, entered the verdict. [App. ix] Plaintiffs filed a motion for new trial
on July 31, 2014, and a supplemental motion for new trial on August 7,
2014. [App. x] Defendants filed a resistance on August 22, 2014; the court
denied Plaintiffs' motion for a new trial on September 17, 2014, and
Plaintiffs filed their notice of appeal on October 7, 2014. [App. x]

Both parties filed their final briefs on May 27, 2015, and oral
argument was held on January 10, 2017. The Court of Appeals issued its
decision affirming the district court's judgment on January 25, 2017.

Statement of the Facts

Plaintiff Alan Andersen (Alan), who was aware he suffered from a
congenital bicuspid aortic valve from his birth on May 12, 1952, suffered

few symptoms from the condition until the early 2000's. [App. 375 (Tr. p.




279, 1. 21-25; p. 280, entire); App. 431 (Tr. p. 878, 1. 10-13, 23-25); App.
432 (Tr. p. 885, 1. 7-17); App. 434 (Tr. p. 897, 1. 12-21)]

.In---'20'03; Alén'.s.’A‘cé;diol-é)éigt;. Wﬁorﬁ hewsﬂed ahnilé'li'ly- at the
University of Iowa, Dr. Brown, informed him he would need surgery to
repair the valve, but that the elective procedure could be done closer to
Alan's home in Des Moines, and Dr. Brown referred him to the lowa Heart
Center (IHC). App. 435 (Tr. p. 898, 1. 1-25; p. 899, 1. 1-7)]

" At Alan's initial consultation wihi the THC, hé met with Dr. Chawla
who informed Alan that "all of my doctors here are experienced and done
hundreds of these surgeries." [App. 434 (Tr. p. 895, 1. 14-25)]’

Alan was assigned to IHC's Dr. Khanna, who (unbeknownst to
Plaintiffs) in fact, had never previously performed the Bentall procedure
required, had never received any training regarding it and had never even
seen anyone else perform it. [App. 444 (Tr. p. 1008, 1. 13-16); App. 439 (Tr.
p. 958, 1. 6-8)] Not surprisingly, Alan's experts uniformly agreed that this
was far below the standard of care, as each of them had identified they had

received extensive training prior to conducting the procedure themselves.

[App. 373 (Tr. p. 271, 1. 23-25; p. 272, 1. 1-9); App. 409-410 (Tr. p. 544, 1.

" This, along with most testimonial evidence regarding informed consent,
was entered under an offer of proof.




3-15; 545, entire; p. 546, 1. 1-7; p. 548, 1. 7-18); App. 466 (Tr. p. 1169, 1. 25;

p. 1170 entire; p. 1171, 1. 1-4)]
o 'Aﬁ'er“ meheﬁ'n&.gi WlthIHC's suéééﬁs,'néifhéf Alan nor hiS'--Wi%é;-"Diél;é .
Andersen (Diane) thought the procedure was anything more than a "routine
surgery,” and they anticipated he would be out of the hospital within a week.
[App. 430 (Tr. p. 858, 1. 23-25; p. 859, 1. 1-3); App. 436 (Tr. p. 902, 1. 15-
21); App. 435 (Tr. p. 899, 1. 2-22; p. 900, 1. 7-9); App. 436 (Tr. p. 902, 1. 15-
*"21); App. 507 (Sipp. Tr. p. 87, 1. 18-25); App. 508 (Supp. Tr. p. 88, 1. 1.5
21-25)]

No one prior to the surgery, including Dr. Brown, Dr. Khanna or Dr,
Chawla, ever indicated to Alan that his heart was in a very weakened state
that made it much less likely he would have a successful surgery as
compared with others who required a Bentall procedure. [App. 457 (Tr. p.
1121, 1. 25; p. 1122, 1. 1-11); App. 507-508 (Supp. Tr. p. 87, 1. 18-25; p. 88,
1. 1-12)]

Ignorant of Dr. Khanna's lack of necessary training and experience,
Alan had the surgery on January 22, 2004. [App. 397 (Tr. p.416, 1. 17-22)]

Dr. Khanna chose to perform it alone, a decision that Plaintiffs' experts

agreed was also below the standard of care, particularly given his




inexperience. [App. 377 (Tr. p. 294, 1. 4-19); App. 417 (Tr. p. 593, entire; p.

594, 1. 1-11)]
o The":'ij:rg)'ce’(iilfe Waé so s'peé"[a'cularv]y .uﬁs'uccés-sﬁll ‘that Alan lost his -
heart, spent months in the hospital, lived with an artificial heart for years,
and finally received a heart transplant 2.5 years after the surgery. [App. 385
(Tr. p. 347, 1. 14-21); App. 398-399 (Tr. p. 426, 1. 10-25; p. 427, 1-8; p. 429,
1. 3-10); App. 429 (Tr. p. 856, 1. 1-3); App. 442 (Tr. p. 997, 1. 7-11); App.
443 (T¥. . 1003, 1. 8-14: p. 1004, 1. 7-15)] ** | ”

Defendants' experts blamed the failure on Alan's "super bad heart," a
fact of which, if true, Alan had never been informed. [App. 452 (Tr. p. 1056,
1. 14-17); App. 455 (Tr. p. 1075, 1. 2-17); App. 486 (Supp. Tr. p. 27, 1. 3-7);
App. 494-496 (Supp. Tr. p. 35, 1. 22-25; p. 36, 1. 1-7; p. 37, 1. 3-4) App. 498
(Supp. Tr. p. 40, 1. 1-16); App. 506 (Supp. Tr. p. 77, 1. 2-9)]

Plaintiffs' experts, not surprisingly, said Alan's heart was fine pre-
surgery, and the cause of the injury was completely due to Dr. Khanna's
failure to perform the procedure properly. [App. 378 (Tr. p. 297, 1. 14-19; p.
298, 1. 4-21; p. 299, 1. 10-15); App. 378-379 (Tr. p. 299, 1. 12-15, 22-24; p.
300, 1. 4-25; p. 301, 1. 4-5, 12-21); App. 381 (Tr. p. 313, 1. 6-25; p. 314, 1. 1-
9; p. 315, 1. 1-20); App. 391-392 (Tr. p. 394, 1. 2-3; p. 395, 1. 24-25; p. 396,

. 1-3, 10-25); App. 393 (Tr. p. 399, 1. 3-10, p. 400, 1. 23-25; p. 401, 1. 1-19);




App. 394 (Tr. p. 404, 1. 24-25; p. 405, 1. 1-9); App. 406 (Tr. p. 513, 1. 3-21;
p 514, 1. 10- 18) App 407 (Tr p 515,11 20) App 408 (Tr p. 521,1. 22-
B ‘25 p. 522 ] 1- 12) App 410 (Tr p. 549, ] 7- 20) App 453 (Tr p 1065 1'..‘
13—19);App. 467 (Tr. p. 1189, 1. 9-16)]

At trial Defendants' expert, Dr. Cuenoud, testified that Alan had a
"weak" or "weaker" heart "like a marathon runner," and Defendants' Dr.
Eales testified that there was "no question this was a higher risk operation”
.bécausé Alan Ile{d'a" "supér bad heart;" these opinidps"py Dr. Eales had not
previously been disclosed. [App. 452 (Tr. p. 1056, 1. 14-17); App. 455 (Tr.
p. 1075, 1. 2-17); App. 494-496 (Supp. Tr. p. 35, 1. 22-25; p. 36,1. 1-7; p. 37,
1. 3-4) App. 498 (Supp. Tr. p. 40, 1. 1-16); App. 503 (Supp. Tr. p. 50 1. 7-24);
App. 506 (Supp. Tr. p. 77, 1. 2-9)]

Importantly, Dr. Eales had never previously disclosed that he would
give this testimony, which was admitted at trial: "When I operate on
somebody, I frequently tell them this . . . The fact we can do this
successfully depends on whether the people have reserve capacity in their
heart." [App. 495 (Supp. Tr. p. 36, 1. 8-22)]

The trial court refused Plaintiffs' attempt to rebut this testimony by Dr.
Eales' testimony, and the absence of any testimony from Alan left the jury

free to make the inference that he was informed before the surgery that he




had a "super bad heart" with a significantly higher risk of an unsuccessful
operatlon but chose to proceed anyway [Tria] Supplemental Transcript
'. (7/21/14) 50:7- 51 8] -

Argument
L. THE COURT OF APPEALS ERRED WHEN IT FAILED TO
REVERSE THE DISTRICT COURT'S SUMMARY JUDGMENT OF
AN INFORMED CONSENT CLAIM BASED ON WHETHER
PLAINTIFF WAS APPRISED OF THE RISKS OF SURGERY.
Standard of Review: A grant of a motion for summary Judgment 1S rev1ewed,
-for correction of errors at law. H/ubek V. Pe/ecky 701 N.W.2d 93, 95 (Iowa
2005)
Preservation of Error: This 1ssue was raised by Plaintiffs, resisted by
Defendants, and decided by the district court several times. [App. 270-296,
567-583, 638-653] Therefore, it has been preserved for review. Meier v.
Senecaut, 641 N.W.2d 532, 537 (Iowa 2002)
Discussion:
In 1ts decision, the Court of Appeals determined that the trial court
never precluded Plaintiffs from pursuing a claim of lack of informed consent
based on Alan having a super-bad heart, but rather that Plaintiffs

"misinterpreted” Judge Stovall's September 20, 2011 order; and further, the

Court held that Plamntiffs' "misinterpretation” was not reasonable, and




therefore they must bear the brunt of their own mistake. [Opinion (1/25/17 p.
16, 18]

. To rééCh thi.'s (;OHCiIIS'iO‘n, ;rhé Court -'o'f Abpeals ga\'/e.sh(')ﬁ.sﬁr-if.t’ 'to': a
few significant facts of the trial court's proceedings, including (1) that one
judge entered the order and another interpreted it over two years later; and
(2) everyone, including both parties and Judge Huppert, interpreted Judge
Stovall's order to preclude informed consent prior to and during the trial.
| 'COns'i'd-'e'.'r“tI.']i's exchange ‘of Jufy 7 2014', ‘at’ the ‘beginning Of trial ‘'when
Plaintiffs were trying to have Judge Stovall's order revisited:

MR. MORGAN: [TThere's been a lot of motion practice on
the issue of informed consent, and I'm looking at the ruling on
pretrial motions filed 9-20-2011. . . . The Court . . . enters the
following ruling . . . The plaintiffs shall be allowed to present
evidence relating to Dr. Cuenoud's awareness of the plaintiff's
increased mortality risk and apprising the plaintiff of the same.
And so my appreciation of that is unless he testifies . . . we're
not to go into the issue of informed consent. . . .

MS. PENNER: It's our position that Judge Rosenberg
granted summary judgment on the informed consent claim back
m 2010 . . . . the evidence they were relying on for informed
consent does not support an informed consent claim . . . .

MR. MORGAN: [T]he context was Dr. Cuenoud came in and
testified . . . . And I read this as . . . allowed to present evidence
relating to Dr. Cuenoud's awareness . . . and apprising the
plamtiff. That's all I'm asking. Because that does open a form of
informed consent.

THE COURT: So it's the plaintiffs' position that there is still
some form of an informed consent claim . . . .?




MR. MORGAN: Because of their own expert witness's
testimony . . .

“THE GOURT: = T'm guessing the defendants disagree . .. .°

MS. PENNER:  [W]e believe informed consent is out of the
case. . . .

THE COURT: [Hjere is where I'm still confused . . . from a
lack of sustained involvement in this case . . . . There was an
informed consent claim that was the subject of a summary
judgment motion which was granted. Now, ordinarily that
. would tell me everything I need.to know ... . Has there been any .
effort to replead another ‘informed cohsent claim since Judge =
Rosenberg's ruling?

MR. MORGAN: Not to my knowledge.

THE COURT: Okay. All right. Anything else . . . ?

[App. 341 (Tr. p. 34, 1. 9-25); App. 342 (Tr. p. 35 1. 1-18, 25); App. 343 (Tr.

p. 36 1. 1-25); App. 344 (Tr. p. 47 1. 7-16]

It is clear from this exchange that Judge Huppert, like both parties'

attorneys, believed, or at least ruled, that all informed consent claims were

precluded, and they were to conduct the trial accordingly. [1d.]

Thus, on both September 20, 2011 and July 2-22, 2014, the Polk

County District Court precluded Plaintiffs from raising any informed
consent claim, including whether Alan was informed he had a "super bad
heart" and had a greater risk for a failed surgery; this was clear error,

justifying reversal. See I.C.A. § 147.137(1)(identifying that informed

10




consent requires informing of "the known risks, 1f any, of . . . the loss or loss
of function of any organ . . . associated with such procedure . . . [and] the
" prd&biﬁry‘ "éf | each 'su;:hﬂ' .'ris'k"-’ if .reaS'(;r;éB]y' de*'t'éfmin-ziﬁ.];e;.v"')'“ -Sete‘ "aZS(;' '
Pauscher v. lowa Methodist Medical Center, 408 N.W.2d 355, 359-360
(TIowa 1987)("the decision to consent to a particular medical procedure is not
a medical decision [but i]nstead . . . is a personal and often difficult decision
to be made by the patient.") The Court of Appeals' refusal to reverse the trial
K ‘éou‘rf conflicts with this ‘Court's de.cisioh,‘ jllstifying further ré'viév?. Towa R.
App. P. 6.1103(1)(b)(1).

Moreover, even were the Court of Appeals correct, and Judge Stovall
never actually precluded the "super bad heart" informed consent claim, as
the parties, and the court, all proceeded as if he had because they were all
under the same misapprehension of the scope of the judgment, it would be
prejudicial and inequitable to place the entire burden of the participants'
mutual mistake on Plaintiffs.

It 1s difficult to find authority directly on point, where the parties and
the judge all complied with an earlier judge's order under a mistaken
interpretation of it, and the Court of Appeals provided none in its opinion. In
other areas of the law, however, and particularly the law of contracts, when

all parties operate under a "mutual mistake," none is required to bear the

11




burden of that mistake, alone. See lowa Dept. of Human Services ex rel.

Palmer v. Unisys Corp., 673 N.W.2d 142, 150 (Iowa 2001) (identifying that

"when the parties [to'a contract] are mistaken on a basic assumption,” itis =~ -

voidable); O’ & J Vantage Leasing Co. v. Wolfe, 795 N.W.2d 65, 81(lowa
2011)("The proper remedy for a mutual mistake in the formation of a
contract i1s avoidance"). The Court of Appeals' refusal to reverse the trial
court, once again, conflicts with this Court's previous decisions, thus
justifyiiig further réview. Towa R. App. P. 6. 1103(1)B)(1). -

II. THE COURT OF APPEALS ERRED WHEN IT FAILED TO
REVERSE THE DISTRICT COURT'S SUMMARY JUDGMENT OF

AN INFORMED CONSENT CLAIM BASED ON DEFENDANT NOT
REVEALING HIS LEVEL OF EXPERIENCE.

Standard of Review: A grant of a motion for summary judgment is reviewed
for correction of errors at law. Hlubek v. Pelecky, 701 N.W.2d 93, 95 (Iowa
2005)
Preservation of Error: This issue was raised by Plaintiffs, resisted by
Defendants, and decided by the district court. [App. 20-165] Therefore, it
has been preserved for review. Méier, 641 N.W.2d at 537.
Discussion:

In its opinion, the Court of Appeals upheld the district court's decision
that a surgeon's failure to obtain informed consent regarding his lack of

experience 1s not a basis for recovery. [Opinion (1/25/17) p. 20] As this

12




presents an important question of law that has not been, but should be,
decided by the supreme court, this court should grant further review on the
e Towa R App. P.6.1103(D®X2).

Objective, peer-reviewed studies have demonstrated that patients
place a surgeon's specialized training and significant experience as the most
important factors when choosing one. See Aslam Ejaz, MD, MPH, et al.,

Choosing a Cancer Surgeon: Analyzing Factors in Patient Decision Making

Using a Best-Worst Sc’élihg Meihodol(’)'gy, 21 Annals of Surgical Oncology =

(12)(No. 2014).

Likewise, other objective, peer-review studies have shown that the
more times a physician performs a surgery, the better the patient outcomes.
Vivian Ho, PhD and Martin J. Heslin, MD, Trends in Hospital and Surgeon
Volume and Operative Mortality for Cancer Surgery, 13 Annals of Surgical
Oncology (6) (June 2006).

In the present matter, not only had Dr. Khanna no training in the
Bentall procedure and zero experience, Plaintiffs were falsely told the exact
opposite of this fact when Dr. Chawla said: "all of my doctors here are
experienced and done hundreds of these surgeries." [App. 434 (Tr. p. 895, 1.
14-25)] As such, Alan agreed to the procedure believing his surgeon had

sufficient experience to perform it properly. App. 434 (Tr. p. 896, 1. 4-11)

13




It 1s precisely to address such misrepresentations and
misapprehensiqns that courts in other states that also follow the "patient
'nlhle::" '.'ﬂa{ie".h‘ela .'that’ a phy5101an's trammgand éi{pé:rié;'lcé 1s the p-'rope;' '
subject of an informed consent claim. See e.g. Goldberg v. Boone, 912 A.2d
698 (Md. Ct. App. 2006).

In Goldberg, a Maryland doctor had only performed a complex
procedure once over the past three years, but did not inform his patient of
this. Id- 4t 709, The court détermined the doctor's ine’xﬁerie‘née Greated a
duty to inform his patient "that there were other more experienced surgeons”
available. /d. (noting that it was "for the jury to determine whether a
reasonable person . . . would have deemed this information material.")

Similarly, when a doctor misrepresented his qualifications, by falsely
inflating his experience by 600% and not disclosing that he had never
performed the procedure in a situation as complex as that presented by that
plaintiff, a Wisconsin court held that "a reasonable person in the plaintiff's
position would have considered such information material in making an
intelligent and informed decision about the surgery." Johnson by Adler v.
Kokemoor, 545 N.W.2d 495, 499, 505 (Wis. 1996).

In the present case, the Court of Appeals reasoned that as Iowa Code §

147.37 1is silent as to any physician-specific information that must be

14




disclosed, it does not support such an informed consent claim. [Opinion

(1/25/17) p. 20]

R However, the statute does identify that-the "known risks . . of " . the =~

loss of function of any organ" must be given. .C.A. § 147 .31(1). Having no
training or experience with a complex heart surgery such as the Bentall
procedure is clearly a known risk that there is a greater likelihood of an
unsuccessful surgery, and thus that risk, under the statute, should have been
 disclosed: Id. -

While there is no Iowa authority directly on point, none of it clearly
prohibits the kind of informed consent claim sought by Plaintiffs either. See
e.g. Pauscher, 408 N.W.2d at 361(citing the statute with approval but not
limiting "known risks"); ¢/ Bray v. Hill, 517 N.W .2d 223 (Iowa Ct. App.
1994)(excluding a physician's probationary status that was due to the
"activity of a physician's assistant," but also noting, "[t]he probation did not
relate to Dr. Gregory's qualifications as a surgeon.")

Moreover, Plaintiffs experts, Dr. J ohnson' and Dr. Peetz, both testified
that 1n their opinions Dr. Khanna had breached the standard of care when he
performed the Bentall procedure without any experience or particular
training, or arranging for an experienced surgeon to assist. [App. 371 (Tr. p.

249, 1. 4-19); App. 374 (Tr. p. 276, 1. 1-13); App. 409 - 410 (Tr. p. 545,

15




entire; p. 546, 1. 1-7; p. 548, 1. 7-18); App. 416-417 (Tr. p. 592, 1. 1-25; p.
593, entire; p. 594, 1. ]-l )]
T’r sﬁaiﬁé’ c'r;:d'ii-iify‘ to thmktha’[any ir'lt:e”]'h' ger;.tta'dul"t,-']'z.iy or the}wlisé, -
would find 1t immaterial that the person who was going to operate on him,
and 1n particular on his heart, had no experience with the procedure. Thus,
~ the fact that Dr. Khanna had no training in, or experience in performing, the
" Bentall procedure was material, and as such, under the patient rule, he
should have obtained Plaintiffs' informed consent aboit this risk prior o the
surgery. See Pauscher, 408 N.W.2d at 359.

Therefore, as the Court of Appeals has articulated a previously
undecided but important question of law, this Court should grant Plaintiffs'
application for further review, in order to settle the issue. lowa R. App. P.
6.1103(1)(b)(2).

III. THE COURT OF APPEALS ERRED WHEN IT FAILED TO
REVERSE THE DISTRICT COURT'S ORDER PRECLUDING
TESTIMONY ON REBUTTAL THAT PLAINTIFF WAS NOT
INFORMED OF THE RISKS OF SURGERY.

Standard of Review: A district court's refusal to allow rebuttal evidence is
reviewed for abuse of discretion. See Carolan v. Hill, 553 N.W.2d 882, 889
(Iowa 1996).

Preservation of Error: This issue was raised by Plaintiffs at trial and in their

motion and supplemental motion for new trial, resisted by Defendants, and

16




decided by the district court. [App. 500 (Tr. p. 46 1. 15-22); App. 503 (Tr. p.
501 7- 74) App 567 583, 6%8 65 7] Therefore it has been preqel ved for

| .rev1ew Meier, 641 NW2d at’537. -

Discussion:

As 1dentified above, the Court of Appeals held that Plaintiffs had
never been precluded from presenting evidence in their case-in-chief as to
their not being informed of the risks of surgery, and reiterated this point with
~tegard to the trial court's refusal to allow it on rebutéal”[Opinion (1/25/17) p.
22] Plaintiffs rely on their argument, above, and again assert that prior to and
during trial, any reasonable interpretation of the trial court's orders was that
the court had precluded all informed consent claims, including those of
Plaintiffs not being apprised of the risks of surgery.

In its analysis on this point, the Court of Appeals identified that "the
district court made it clear that it believed the ruling . . . applied to what Dr.
Khanna knew." [Opinion (1/25/17) p. 22] However, the Court of Appeals
failed to identify that this clarification of the record came, in the first
instance, on September 17, 2014 — two months after the trial. [App. 640]

Rather throughout the trial, including on July 21, 2014 with regard to
addressing informed consent to rebut Dr. Eales' testimony, the district court

continued to speak of the issue as being precluded in the broadest terms: "I

17




don't believe that the testimony . . . opens the door to address claims or
issues that have already been resolved by the Court. I don't believe it does
. épen the dc;or ;)n the 1-ssue of mformed conseﬁt " [App 506 (Tru p.461.15-
22)]

It should also be noted that this was a third attempt at a trial, with the
first two mistrials caused by Plaintiffs' previous counsel, and as such
Plamtiffs' trial counsel had to be excessively cautious when it came to
* matters that had beén proibited: ‘consider this statemerit by Plaintiffs
counsel when he tried to broach the subject of raising informed consent on
rebuttal: "I'm arguing he's opened the door to informed consent. I know it's a
touchy subject. You don't want me going there . . . ." [App. 503 (Tr. p. 50 1.
7-10]

So even if it could be said that the trial court was never mistaken, it
certainly was not clear as to the scope of its prohibition, and as such it
cannot be said that the Plaintiffs were unreasonable in their interpretation of
its words. [App. 341 (Tr. p. 34, 1. 9-25); App. 342 (Tr. p. 35 1. 1-18, 25);
App. 343 (Tr. p. 36 1. 1-16); App. 344 (Tr. p. 47 1. 7-16); App. 500 (Tr. p. 46
1. 15-22)]

As such, as with its case-in-chief, Plaintiffs should have been allowed

to present rebuttal testimony on the issue of a "super bad heart," at least with
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regard to Dr. Eales' testimony. See Carolan, 553 N.W.2d at 889, 895-896

(when a party presents evidence durmg 1ts rep]v thls "hﬁ[s] the prohlbmon

| [and] open[ ] the door ”) S’oibmck v, Fovve/man 204 NW2d 891 895" o

(Iowa 1973)(noting rebuttal testimony is allowed to "meet[] new facts put in
evidence by an opponent in reply).

On this point, it must be reiterated that while Dr. Cuenoud had
previously disclosed his opinion that Alan had a weak heart, Dr. Eales had
“hiot. [App. 503 (Tr. p. 50'1. 7-24)] Nonetheless, ifihis post-trial order, Judge
Huppert ignored this distinction and simply lumped all of Defendants'
experts together, glossing over the fact that Dr. Eales gave testimony that
was never previously disclosed, both as to Alan's "super bad heart" as well
as his procedure for getting informed consent. [App. 640-641]

Moreover, this same cursory treatment was mimicked in the Court of
Appeals' opinion, where it ignored Dr. Eales' testimony and focused instead
on Dr. Cuenoud, even though it was Dr. Eales' testimony that once again
brought informed consent back into the proceedings.” [Opinion (1/25/ 17) p.
17-18, 21-23]

Finally, and as argued above, as Dr. Eales' unanticipated testimony

about his method of obtaining informed consent, when combined with

> Upon a diligent search, Appellants' have been unable to find Dr. Eales'
name in the Court of Appeals' opinion. [Opinion (1/25/17) entire]
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Plamntiffs' silence, could easily have been inferred by the jury that Alan had
been fully apprlsed of his "super bad heart” and the greater nsk of fallure
Beééuse of it; ‘but éhose fo proéééd anvw.a\'f .And ";h~1§ 18 premselywhy
rebuttal testimony should have been allowed. See Hanrahan v. St. Vincent
Hosp., 516 F.2d 300, 302 (8th Cir. 1975)(noting rebuttal testimony is proper
when it is an "attempt to disprove any of the matters introduced by
defendant.")

.' 'A"Theréforé,"as tﬁe 'Coiiﬁ"b'f Appé’alé" fleéisio’h "conﬂiCts'With'éar'liie-r
Iowa decisions, this Court should grant further review. Iowa R. App. P.
6.1103(1)(b)(1).

Conclusion
For the reasons aforesaid, Plaintiffs-Appellants respectfully request
that this Court reverse the Court of Appeals' decision and the judgment of

the Polk County District Court and grant Plaintiffs-Appellants a new trial.

M/ %‘/%V M/ l;f /%/’/Zi

Marc S. Hardmg v /w
Harding Law Office

1217 Army Post Road

Des Moines, 1A 50315
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